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[4110-07] 
Title 45—Public Welfare 


CHAPTER tI—OFFICE OF FAMILY AS- 
SISTANCE (ASSISTANCE PRO- 
GRAMS), DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


PART 232—SPECIAL PROVISIONS AP- 
PLICABLE TO TITLE [V-A OF THE 
SOCIAL SECURITY ACT 


Good Cause for Refusing To 
Cooperate 


AGENCY: Social Security Administra- * 


tion, HEW. 
ACTION: Final regulation. 


SUMMARY: On January 16, 1978 (43 
FR 2170), the Department published a 
final regulation specifying standards 
under which State and local welfare 
agencies shall determine whether an 
applicant or recipient of aid to fami- 
lies with dependent children (AFDC) 
has good cause for refusing to cooper- 
ate in establishing paternity and se- 
curing child support. 

These regulations replace those 
standards with new standards which 
more clearly reflect the Department’s 
intent and make other changes in re- 
sponse to public comments. 


EFFECTIVE DATE: These _ regula- 
tions become effective on December 4, 
1978. Any State may implement these 
provisions sooner at its discretion. 


FOR FURTHER INFORMATION 
CONTACT: ‘ 


Steve Henigson, telephone 202-472- 
4510. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 208 of Pub. L. 94-88, enacted 
August 1, 1975, requires the Secretary 
to promulgate standards under which 
State and local welfare agencies shall 
determine whether an applicant or re- 
cipient of aid to families with depend- 
ent children (AFDC) has good cause 
for refusing to cooperate in establish- 
ing paternity and securing child sup- 
port. 

After a notice of proposed rulemak- 
ing (published August 13, 1976; 41 FR 
34299) the Department adopted a final 
good cause regulation on January 16, 
1978 (43 FR 2170); effective March 17, 
1978. The preamble that accompanied 
that regulation fully explained its pur- 
pose and basis. That preamble, togeth- 
er with today’s publication, should be 
consulted for a complete understand- 
ing of the following regulations. 


PUBLIC PARTICIPATION 


The January 16, 1978, regulations 
solicited further public comment on 
the regulation for 90 days after the ef- 
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fective date. The Department believed 
the additional comment period was ad- 
visable because the NPRM was contro- 
versial and because additional com- 
ments would allow the Department to 
evaluate the effectiveness of the regu- 
lation and make necessary amend- 
ments. The Department received over 
80 comments during the comment 
period. They were almost equally di- 
vided between State and local IV-D 
agencies and district attorneys on one 
hand and legal services and other ad- 
vocate groups on the other. 

In addition, in an effort to insure 
the broadest possible public participa- 
tion in the process of evaluating the 
effect of the regulation, the Depart- 
ment held a public hearing on May 5, 
1978. (Announced in the FEDERAL REc- 
ISTER Apr. 13, 1978; 43 FR 15457.) 
Twenty-one individuals testified at the 
hearing, representing State and local 
welfare and child support enforcement 
agencies, district attorneys, legal ser- 
vices organizations, children’s advo- 
cate groups, psychiatric professional 
associations, and others. In addition, 
29 written statements were submitted 
to become part of the hearing record. 
The hearing participants represented 
approximately the same mix of inter- 
ests as the written comments. 

Generally, the State or local agen- 
cies and district attorneys criticized 
the regulation as placing unreasonable 
burdens on the child support enforce- 
ment program: both in terms of ad- 
ministrative effort and by creating a 
‘Joophole” which would permit un- 
justified non-cooperation. The legal 
services and other advocate groups 
generally were supportive of the regu- 
lation or indicated a belief that it did 
not go far enough to insure that harm 
to the child or caretaker does not 
result from the child support enforce- 
ment process. 

After reviewing all of the comments 
and the hearing record, the Depart- 
ment believes that some major regula- 
tory changes are warranted. Those 
changes are discussed below. Other 
amendments have been made to insure 
that the Department’s intent is clearly 
expressed. Among those are clarifica- 
tions which were adopted after the 
regulation became effective and previ- 
ously appeared in a program instruc- 
tion issued by the Department (SSA- 
AT-78-13 (OFA) and OCSE-AT-78-8, 
both dated Apr. 5, 1978; notice pub- 
lished in the FEDERAL REGISTER on Apr. 
13, 1978; 34 FR 15424). These clarifica- 
tions responded to questions raised by 
some State agencies and Members of 
Congress. 

In addition severa! changes have 
been made to make the regulations 
more easily readable. The regulation 
has been reformatted from one long 
section 45 CFR 232.13 to several 
shorter ones. The regulations now 


appear at 45 CFR 232.40 through 
232.49. 


RECOGNITION OF THE BENEFITS OF 
ESTABLISHING PATERNITY 


Several commenters criticized the 
regulations for not requiring appli- 
cants and recipients and State and 
local agencies to weigh the benefits a 
child derives from establishing pater- 
nity at some time in the process of de- 
ciding a good cause claim. In the pre- 
amble to the prior regulations, the De- 
partment interpreted section 
402(a)(26) of the Social Security Act, 
which conditions AFDC benefits on 
cooperation in paternity and child 
support enforcement proceedings, as 
implementation of the Congressional 
assumption that establishing paternity 
and securing support is in the best in- 
terest of the child. 

Included among the potential bene- 
fits the child may derive from having 
paternity legally established are the 
right to inheritance and the possibility 
of social security, veterans or other 
government benefits. In addition the 
child benefits directly if the support 
payments obtained are greater than 
the AFDC grant. The Department 
concluded that Congress intended the 
good cause exception to excuse cooper- 
ation only in those relatively few cases 
in which the benefit of establishing 
paternity was outweighed by the harm 
that could result from an applicant’s 
participation in those proceedings. 
The Department agrees that the bene- 
fits derived from establishing paterni- 
ty are relevant to the child’s best in- 
terest. : 

Thus, the Department has amended 
the regulations to expressly recognize 
the benefits of establishing paternity. 
Section 232.40(b)(2)(i A) now requires 
that the notice advising applicants and 
recipients of the availability of the 
good cause exception also advise them 
of the potential benefits a child may 
derive from establishing paternity and 
securing support. This change should 
assure that applicants and recipients 
will consider the benefits to be derived 
from cooperation prior to requesting 
the good cause exception. 


NOTICE REQUIREMENTS 


Under the prior regulations, State 
and local agencies had to provide all 
applicants and recipients with a de- 
tailed notice prior to requiring them 
to cooperate under § 232.12. The De- 
partment thought that a detailed, 
complete notice would not only insure 
that applicants and recipients were 
fully informed of their right to claim 
good cause but also discourage appli- 
cants and recipients from asserting 
good cause claims in inappropriate 
cases. Due to the complexity of the 
notice provision the Department pub- 
lished a model notice which States 
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could adopt for their own use. States 
that use the HEW model could be sure 
that their notice would be in conform- 
ity with the regulation. 

Both hearing witnesses and letter 
writers objected to the model notice. 
When criticized from both the appli- 
cant’s and State and local agencies’ 
points of view, the notice was said to 
be too complex. Many thought that 
the detailed information included 
would be needed only by those appli- 
cants or recipients who actually in- 
tended to claim good cause, and that a 
simple, brief statement explaining the 
availability of the exception would 
suffice as a standard notice. Several 
witnesses stressed that applicants are 
already overwhelmed by the forms 
they receive during intake procedures 
and, at that time, could not possibly 
comprehend the information con- 
tained in the proposed notice. When 
criticized from an administrative point 
of view, the 3-page notice was thought 
to be too expensive to print in large 
quantities and too bulky to add to the 
applicant’s or recipient’s case file. In 
response to this criticism, the Depart- 
ment has amended the regulation that 
provided the requirements for good 
cause notices. Section:252.40(b) offers 
States the option of using either a two 
part or single combined notice form. 

Under the first cption, the State 
must issue an initial notice to all appli- 
cants and recipients who have been re- 
quested to cooperate in paternity or 
child support enforcement proceed- 
ings. This first notice must: advise the 
individual of the benefits a child may 
derive from establishing paternity. (see 
the preceding discussion of those 
benefits); state that an unexcused re- 
fusal to cooperate will result in loss of 
AFDC eligibility for the caretaker rel- 
ative; state that the individual has the 
right to claim good cause for refusing 
to cooperate; and inform the individu- 
al that additional information on the 
good cause exception is available upon 
request or following a good cause 
claim. The additional information is 
contained in the second notice, which 
will be provided “promptly,” without 
the applicant or recipient having to 
reschedule a followup appointment or 
endure unnecessary delays. The 
second _ notice must explain: what cir- 
cumstances will support a good cause 
finding; how to corroborate good 
cause; and, as applicable under the 
State plan, whether or not the child 
support enforcement agency will at- 
tempt to establish paternity and col- 
lect support without the caretaker’s 
cooperation after a finding of good 
cause. 

Under the latter option, States may 
elect to use a single combined notice 
form. These States must provide all 
appropriate applicants and recipients 
with one notice that contains all of 
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the information required on each of 
the two notices described above. 

The notice requirement hss also 
been amended to clarify the notifica- 
tion procedure. The notice must be in 
writing and a copy must be furnished 
to the applicant or recipient. The new 
§ 232.40(b)(1) also requires that the ap- 
plicant or recipient and the casework- 
er acknowledge that the applicant or 
recipient received the notice. A copy of 
the notice, signed and dated by both 
the applicant or recipient and the case 
worker wili be placed in the case 
record. The Department has revised 
its model notice to conform with these 
amendments. Appendix A to this regu- 
lation is a model 2-part notice which 
meets the requirements of 


_ § 232.40¢b)(2). 


EMOTIONAL Harm 


Many commenters discussed wheth- 
er AFDC applicants and recipients 
should be exempted from the coopera- 
tion requirement when cooperation 
potentially could cause emotional 
harm to either the caretaker relative 
or. the child. The groups favoring emo- 
tional harm as a basis for granting the 
good cause exception included the 
American Academy of Child Psychia- 
try, the Center on Social Welfare 
Policy and Law, the Child Welfare 
League of America, the Children’s De- 
fense Fund, and numerous legal ser- 
vices organizations. The groups that 
opposed either the recognition of emo- 
tional harm as 2 basis for finding good 
cause or the emotional standard an- 
nounced in the prior regulation includ- 
ed various State departments of social 
services and district attorneys. 

Those who supported the Depart- 
ment’s recognition of potential emo- 
tional harm as a basis for finding good 
cause offered examples of situations in 
which the emotional harm exception 
would prevent people from facing the 
choice of either subjecting themselves 
and their children to harm or losing 
their welfare benefits. However, in the 
majority of the cases described, coop- 
eration threatened to result in physi- 
cal as well as emotional harm. A 
number of the examples given were ac- 
counts of women who had been abused 
by their husbands and were threat- 
ened with similar or worse treatment 
if they either named the father or 
tried to collect child support from 
him. In several cases, women had 
spent years escaping from the fathers 
of their children, and said they would 
do without AFDC benefits rather than 
allow these men to learn their where- 
abouts. In a few of the cases cited, the 
father did not know that a child had 
been born, and the mother feared vio- 
lent consequences were the father to 
learn of the child’s existence through 


a paternity or support action. The De- 


partment believes that these types of 
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cases are more properly evaluated in 
terms of potential physical harm be- 
cause the alleged emotional harm es- 
sentially results from fear of physical 
harm. 

Other factual situations presented 
did provide less hybrid examples of po- 
tential emotional harm. Several of 
these cases involved mothers who 
feared that a meeting between father 
and child would have a deleterious 
psychological effect on the child. This 
fear was aroused by various factors, in- 
cluding the character of the father 
(e.g., drug addict, criminal, or psychot- 
ic); the child’s acceptance of a stepfa- 
ther; and prior traumas the father had 
caused the child. 

Those opposed to finding good cause 
on the basis of potential emotional 
harm expressed objections that ranged 
from strenucus to mild. Several 
argued that, because emotional harm 
is experienced subjectively, a genuine 
claim of emotional harm would be dif- 
ficult to impossible to identify, and 
that cooperation would be excused in 
many unmeritorious cases, including 
cases in which the mother is in collu- 
sion with the father. While some who 
raised this point concluded that emo- 
tional harm should be eliminated as a 
basis for finding good cause, others 
concluded that the Department 
should amend the emotional harm 
regulations in order to minimize the 
danger of abuse. A second objection 
commenters raised was that the regu- 
latory scheme required agency person- 
nel to make difficult psychological 
evaluations that could only be proper- 
ly made by mental health profession- 
als. 

In response to the former criticism, 
the Department always intended to 
limit good cause findings to cases in 
which cooperation would result in a 
serious and identifiable emotional 
problem. To further clarify its original 
intention, the Department has added a 
new subsection to the regulation, 
§ 232.42(b), which defines “emotional 
harm.” This definition accomplishes 
several goals. First, it specifies that 
“emotional harm” must be _ serious. 
Second, the definition minimizes the 
risk of excusing cooperation in unmer- 
itorious claims by requiring the emo- 
tional impairment to be demonstrable 
and to have the observable conse- 
quence of substantially impairing the 
individual’s functioning. However, the 
definition does not, as some com- 
menters requested, require that the 
emotional harm be “lasting.” Serious 
emotional harm is itself a strict good 
cause standard, and the Department 
wants to avoid the implication of an 
additional! durational test which would 
have precluded serious impairments 
that were not likely to continue indefi- 
nitely. 
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As to the involvement of mental 
health professionals, the Department 
does not believe that its regulations 
should require a consultation with a 
mental health professional in every 
case. The regulation leaves referral to 
a mental health professional to the 
State’s discretion. 

Section 232.40(c)(1) now requires an 
applicant or recipient who claims good 
cause to specify the basis of the claim, 
provide corroboration of the good 
cause circumstance, and, if requested, 
assist in an investigation of the claim. 
In accordance with the scheme set out 
in this regulation, the Department 
views emotional harm cases as falling 
into three classes. 

The first class includes the upper 
threshold of cases in which applicants 
or recipients who claim good cause on 
the basis of emotional harm are able 
to clearly corroborate that claim. 
These individuals would typically pro- 
vide the State or local agency with 
medical records or other documenta- 
tion of a current emotional condition 
that would obviously be aggravated by 
the required cooperation. The Depart- 
ment thinks that the State agencies 
should not have to incur the expense 
and inconvenience of arranging addi- 
tional agency-funded psychiatric con- 
sultations in these cases. 

The second class of cases includes 
the lower threshold of clearly unmeri- 
torious claims. In these cases, the cir- 
cumstance presented by the applicant 
or recipient, even if true, would not 
meet the regulatory test for emotional 
harm. Again, the Department feels 
that psychiatric consultations would 
be unnecessary in these cases. 

The third class of cases includes the 
middle ground cases in which, with 
the currently available information, 
the State or local agency is unable to 
determine whether or not good cause 
exists. The Department agrees that 
proper assessment of these claims may 
necessitate sending the claimant to a 
mental health professional (e.g., psy- 
chiatrist, psychologist, or psychiatric 
social worker) for an evaluation and 
report. The resulting medical record 
could then be used by the State or 
local agency in making the good cause 
determination. In this group of cases, 
the applicant or recipient still has the 
burden of providing corroborative evi- 
dence under § 232.40(c)(1), and a good 
cause determination could be condi- 
tioned on her submission to the re- 
quired evaluations. A mental health 
evaluation may be available to the 
good cause claimant through the med- 
icaid or social services programs. If it 
is necessary for the State to obtain the 
evaluation, the costs incurred by the 
State will be subject to Federal finan- 
cial participation at the regular title 
IV-A rate. . 
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The revised regulation retains the 
requirement that, in making good 
cause determinations based on emo- 
tional harm, the agency must consider 
several special factors. (The require- 
ment is now at § 232.42(c).) This re- 
quirement is not intended to necessi- 
tate referral to a mental health pro- 
fessional. As discussed above, in cases 
at either end of the spectrum, the 
agency will be able to determine 
whether or not good cause exists, in- 
cluding a consideration of the relevant 
special factors listed at § 232.42(c), 
without resorting to outside referral. 

Finally, commenters criticized the 
reference to “emotional upset” in the 
former § 232.13(g)(1)(iii). That require- 
ment is now at § 232.42(c)(3), and the 
word “upset” has been deleted and re- 
placed by the word “impairment.” 


Proor or Goop CAausE 


Commenters criticized several as- 
pects of the prior regulatory scheme 
for substantiating good cause claims. 
State, county, and city welfare agen- 
cies criticized the regulations for im- 
posing unreasonably burdensome 
duties on them. More specifically, they 
opposed both their responsibility to 
help applicants and recipients gather 
evidence of good cause and their re- 
sponsibility to conduct good cause in- 
vestigations. District attorneys criti- 
cized the regulations for failing to 
specify that, despite agency assistance 
in substantiating their claims, appli- 
cants and recipients have the burden 
of proving a good cause circumstance. 
Legal aid, welfare rights, and other ad- 
vocate groups criticized the regula- 
tions for not compelling State and 
local agencies to accept the only form 
of evidence that most battered wives 
would be able to present, i.e., sworn 
statements from themselves or some 
party with knowledge of the beatings. 
Some commenters objected to the reg- 
ulation’s exclusive list of documentary 
evidence that could support an unin- 
vestigated good cause finding, arguing 
that the list was too restrictive. Other 
commenters argued that only the last 
item on the list of acceptable docu- 
mentary evidence, which allowed 
HEW to establish additional forms of 
acceptable evidence through “appro- 
priate issuances,” should be deleted. 

In an attempt to accommodate the 
legitimate concerns of as many com- 
menters as possible; the Department 
has revamped the regulatory provi- 
sions on evidence. The previous re- 
quirement of an agency investigation 
in every case in which a claimant did 
not produce a specific form of docu- 
mentary evidence is now abandoned. 
The new regulation specifies that an 
applicant or recipient has the burden 
of establishing the existence of good 
cause and makes agency investigation 
discretionary with the State. 


The regulation at § 232.40(c)(1) 
clearly sets forth the good cause 
claimant’s burden of establishing the 
existence of a good cause circumstance 
that meets the test of the regulation. 
First, the claimant is required to speci- 
fy the circumstance which she believes 
provides sufficient good cause to 
excuse her from the cooperation re- 
quirement. Second, the claimant must, 
with one very limited exception dis- 
cussed below, provide corroboration of 
the good cause circumstance. Finally, 
the claimant must, upon request, pro- 
vide sufficient information to permit 
the agency to investigate the good 
cause claim. The requested informa- 
tion may include the absent father’s 
name and address, if known. If the 
claimant does not satisfy this require- 
ment, the regulation provides that the 
agency will determine that good cause 
does not exist. 

The above rule has an important ex- 
ception (§ 232.43(f)) under which the 
State or local agency can find good 
cause based on the anticipation of 
physical harm even though the appli- 
cant or recipient has not provided cor- 
roborative evidence, if such corrobora- 
tive evidence is not available. The De- 
partment added this exception to the 
corroboration requirement in response 
to a point raised by several representa- 
tives of battered women, that battered 
women are often too afraid or too 
ashamed to tell anyone about the 
beatings they have received and that, 
therefore, they would not be able to 
corroborate their valid good cause 
claims. The Department was cognizant 
of the need to draw this exception nar- 
rowly. Consequently § 232.43(f) re- 
quires State or local.agencies making a 
determination of good cause under the 
exception to note in the case record 
that the claim is credible without cor- 
roborative evidence and that such evi- 
dence is not available. 

The claimant has the burden of es- 
tablishing her credibility as well as ex- 
plaining why no evidence is available. 
The regulation also requires the State 
to conduct an investigation of this lim- 
ited class of claim. While such an in- 
vestigation may not necessarily estab- 
lish the good cause circumstance, it 
should verify the credibility of the 
claimant. After conducting its investi- 
gation, the Agency will be permitted 
to make a finding that good cause 
exists, but such finding is not effective 
until reviewed and approved by super- 
visory personnel of the title IV-A 
agency. 

In all but the very few cases that fall 
within the § 232.43(f) exception, then, 
applicants and recipients must coor- 
borate their good cause claims. When 
corroboration is required, the good 
cause claimant must provide that cor- 
roborative evidence within 20 days 
from the day the claim was made. The 
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reguiation at § 232.43(b) permits the 
agency to grant an exception in those 
unusual cases where the claimant can 
not obtain the required evidence 
within 20 days. This exception must be 
approved by supervisory personnel. 

The regulation (§ 232.43(d)) also spe- 
cifically authorizes, but does not re- 
quire, the agency after reviewing the 
claimant’s corroboration, to request 
that additional corroborative evidence 
be provided. Until this additional evi- 
dence is submitted, the good cause 
claimant would not have met the cor- 
roboration requirement imposed by 
§ 232.40(c)(1)Gi). Since aid can not 
begin until all documents are submit- 
ted, the Department was concerned 
that the claimant be notified promptly 
and specifically of the additional cor- 
roboration needed and has included a 
requirement for such notification in 
the regulation. 

The regulation also clarifies the 
agency’s duty to help the applicant 
gather evidence. The prior regulation 
simply required State and local agen- 
cies, upon request to “assist the appli- 
cant or recipient in obtaining the re- 
quired evidence.” This language 
evoked fears that agencies would have 

~to conduct a “fishing expedition” 

every time an applicant or recipient 
requested them to do so. The new reg- 
ulation (§ 232.43(e)) expressly limits 
the agency’s responsibility to granting 
reasonable assistance by advising ap- 
plicants and recipients how to obtain 
documents and by undertaking reason- 
able efforts to obtain any specific doc- 
uments the applicant or recipient is 
not reasonably able to obtain on her 
own. These changes conform with rec- 
ommendations from commenting 
State agencies, yet still assure that 
claims will not be denied because ap- 
plicants or recipients do not under- 
stand how to obtain available docu- 
ments or because institutions refuse to 
locate records for members of the 
public. 

The State or local agency’s method 
of reviewing the claim has also under- 
gone several changes in the new regu- 
lations. First, the agency is no longer 
required to accept any of the several 
specified documents.as exclusive forms 
of evidence in an uninvestigated good 
cause claim. Instead the new § 232.43 
(c) lists the five forms of documentary 
evidence named in the prior regulation 
as examples of the types of evidence 
the agency should consider. This 
change is responsive to complaints 
that the list of evidence in the prior 
regulation was too restrictive and in- 
flexible. 

Additionally, the Department has 
made two changes in the list of docu- 
ments itself. It has deleted the provi- 
sion which allowed HEW to announce 
by appropriate issuances acceptable 
forms of evidence. The Department 
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has also expanded the list so that it 
now recognizes sworn statements from 
individuals other than the applicant 
or recipient with knowledge of the 
facts upon which the applicant’s or re- 
cipient’s. good cause claim is based. 
This expansion is responsive to asser- 
tions by legal aid societies that many 
AFDC applicants and recipients would 
not often contact the official sources 
recognized in the other categories of 
evidence if they had been beaten or 
experienced some other abuse that 
would be relevant to a good cause 
claim. The Department is requiring 
these statements to be sworn in order 
to minimize the risk of fraud. Under 
§ 232.43(e), the agency will provide the 
applicant or recipient with assistance 
in obtaining sworn statements. 

The Department’s recognition of 
sworn statements as evidence of good 
cause dces not imply that an applicant 
or recipient can corroborate her good 
cause claim with her own sworn state- 
ment. States may, at their option, re- 
quire good cause claimants to assert 
the basis of their claims on their 
AFDC applications, which are signed 
under penalty of perjury. States may 
also accept an affidavit from the care- 
taker relative as part of the good 
cause investigation or determination 
process. However, sworn statements 
obtained through either method 
would not satisfy the corroboration re- 
quirement of § 232.40(c). 

Once the proper corroborative evi- 
dence has been submitted, § 232.43(a) 
now requires the State or local agency 
to examine the evidence and deter- 
mine whether it verifies the good 
cause claim. To make a final determi- 
nation that good cause exists the 
agency must be satisfied that the 
claim meets the stringent test of these 
regulations. For example, if a claimant 
submits a mental health prognosis, to 
find good cause, the agency must be 
satisfied that the potential emotional 
harm is serious. F 

Pursuant to § 232.43(g¢), the agency 
may, at its discretion, either decide 
the claim on the basis of the corrobo- 
rative evidence plus the claimant’s 
statements or may conduct an investi- 
gation of the claim. The Department 
has made agency investigations discre- 
tionary in order to simplify. the proc- 
ess of deciding good cause claims. The 
nature and scope of the investigation 
is also left to agency discretion. 

The new regulation, like the prior 
regulation, conditions a good cause 
finding on the applicant’s or recipi- 
ent’s proof that cooperation is “rea- 
sonably anticipated to result in’ phys- 
ical or emotional harm. The Depart- 
ment developed this burden of proof 
in response to the criticism that the 
NPRM standard of “likely to result 
in” implied an unintended technical 
burden of proof. Although some com- 
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menters were dissatisfied with “rea- 
sonably anticipated to result,” and 
suggested alternatives (such as 
“proves beyond a reasonable doubt,” 
and “shows by clear and convincing 
proof’), the Department rejected 
these alternatives. The Department 
finds “reasonably anticipated to result 
in” a sufficiently stringent test. 

In the cases of applicants and recipi- 
ents who believe they can substantiate 
their good cause claim without the 
State or local agency contacting the 
putative or absent parent, the regula- 
tions provide alternate remedies, if the 
agency refuses to find good cause 
without this contact. The applicant or 
recipient can, as before, present addi- 
tional evidence that would eliminate 
the need for the contact or withdraw 
the application for assistance. The reg- 
ulation is now clear that recipients 
may have the AFDC case closed. (See 
§ 232.43(h)(2) (i) and (ii).) In addition, 
the claimant can also have the claim 
denied (§ 232.43(h\2xiiiD>. Under 45 
CFR 205.10 this remedy, denial of the 
claim, gives the claimant the right toa 
review of the good cause decision. 

The regulations require the State to 
record in the AFDC case, record the 
final determination that good cause 
does or does not exist (§ 232.41(b)). 
Some State AFDC agencies com- 
plained that this requirement was 
overly burdensome in that it requires 
that the case record reflect the agen- 
cy’s findings and basis for the determi- 
nation. This provision parallels the re- 
quirement at 45 CFR 206.10(a)(8) that 
each decision regarding AFDC eligibil- 
ity or ineligibility be supported by 
facts in the applicant’s or recipient’s 
case record. The Department believes 
such documentation is necessary to 
permit adequate review of good cause 
determinations. 

In summary, the changes in the reg- 
ulations are intended to limit the ad- 
ministrative burden of deciding good 
cause Claims by making investigations 
discretionary in all cases rather than 
mandatory in some cases and by re- 
quiring all but excepted applicants 
and recipients to corroborate their 
good cause claims. The regulations are 
also designed to mitigate applicanis’ 
and recipients’ burden of corrobora- 
tion by recognizing sworn statements 
(other than from the applicant or.-re- 
cipient) as a form of corroborative evi- 
dence and by including provisions de- 
signed to accommodate the one limit- 
ed category of uncorroborable claims. 


PRIVACY AND CONFIDENTIALITY ISSUES 


Commenters were concerned that 
the proposed good cause procedures 
posed two threafs to the privacy of ap- 
plicanis and recipients. Some foresaw 
that the IV-D agency might gain 
access to the evidence gathered and 
submitted in support of a successful 
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good cause claim. Others were trou- 
bled by the possibility that, as a result 
of agency attempts to verify the good 
cause claim, the absent parent or puta- 
tive father might learn of the appli- 
cant’s or recipient’s whereabouts, 
which could be the very resuit that 
the good cause claim is intended to 
prevent. 

In response to the first concern, sec- 
tion 402(aX9) of the Social Security 
Act requires each State plan under 
title IV-A of the Social Security Act to 
provide safeguards restricting the use 
of disclosure of information concern- 
ing applicants or recipients to “pur- 
poses directly connected with * * * the 
plan or program of the State under 
(among others) part * * * D of this 
title.” Regulations at 45 CFR 205.56 
which implement the statutory safe- 
guards require that restrictions on im- 
proper uses or disclosures of informa- 
tion must be enacted through State 
statutes which impose legal sanctions 
on violators. 45 CFR 302.18 makes the 
same safeguards applicable to infor- 
mation contained in title IV-D case 
records. These safeguards should allay 
fears that IV-D agencies will gain 
access to the evidence supporting a 
good cause claim and then use the in- 
formation for a purpose not directly 
connected with the IV-D program, 
e.g., conducting totally State funded 
paternity or child support enforce- 
ment proceedings. Thus, even though 
the evidence supporting a successful 
good cause claim may be revealed to 
the IV-D agency pursuant to § 232.44, 
IV-D would only be able to use the 
evidence in a paternity or child sup- 
port enforcement proceeding conduct- 
ed pursuant to § 232.49. That regula- 
tion conditions the initiation of pater- 
nity or support enforcement proceed- 
ings following a finding that good 
cause exists on a IV-A agency determi- 
nation that the proceedings wou!d not 
cause harm to the child or caretaker 
relative if conducted without their 
participation. The regulation further 
requires that, if IV-A approves pater- 
nity or support proceedings, the appli- 
cant or recipient be notified of the IV- 
A decision and given an opportunity to 
withdraw her application or have the 
case closed. This IV-A review followed 
by a notice giving the applicant or re- 
cipient an opportunity to withdraw 
her application, or have the case 
closed should sufficiently protect ap- 
plicants and recipients from harmful 
consequences of any IV-D activities 
that postdate a finding of good cause. 

The second concern raised, that the 
putative father or absent parent will 
learn the whereabouts of applicants 
and recipients as a result of the agen- 
cy’s good cause investigation, focuses 
on the discretion of agency personnel. 
While the Department cannot assure 
that all good cause investigations will 
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be free of administrative error, the De- 
partment is sensitive to the problem 
raised and does intend to issue instruc- 
tional materials designed to minimize 
this risk. 


oe DEADLINES ON GOoD CAUSE 
DETERMINATIONS 


The new regulations now require the 
State agency to establish a time frame 
of 45 days or less for reaching good 
cause determinations. The allowabie 
time period starts to run when the ap- 
plicant or recipient makes 2a good 
cause claim. Section 232.41(c) also 
allows the State or local agency to 
take longer than this time limit in 
cases in which the agency would have 
great difficulty gathering the informa- 
tion required to verify the claim or 
where the claimant has not provided 
corroboration promptiy. The regula- 
tion requires proper documentation of 
the case record whenever this excep- 
tion is invoked. 

This deadline was added because the 
Department, like several commenters, 
felt that some time frame for deciding 
geod cause claims was desirable in 
order to prevent lax enforcement of 
the cooperation requirement. Al- 
though commenters who opposed the 
inclusion of a deadline were concerned 
that a deadline would encourage arbi- 
trary denials in cases that required un- 
usually time consuming verification, 
the Department believes that the ex- 
ception to the time limits is sufficient- 
ly flexible to avert this danger. 

The Department adopted 45 days as 
a reasonable time limit. It coincides 
with the 45 day maximum time period 
a state plan may allow for making ini- 
tial AFDC eligibility determinations. 
This time standard is also consistent 
with commenters’ estimates of how 
long reaching a good cause determina- 
tion would take. The department be- 
lieves that, since the regulation will 
allow additional time in those cases in 
which it is difficult to obtain necessary 
information, §232.41(c) has main- 
tained sufficient flexibility to avoid 
rushed decisions. 

Additionally, the Department would 
like to emphasize that § 232.41(c) is 
not intended to defeat the policy of 
§ 232.46, which prohibits State or local 
agencies from denying, delaving or Gdis- 
continuing assistance pending a good 
cause determination. Thus, if the 
State or local agency determines that 
an applicant who has claimed good 
cause and complied with the require- 
ment of § 232.40(c) is otherwise eligible 
for AFDC, aid will begin immediately, 
even though the time period in which 
the agency must decide the good cause 
claim has not yet elapsed. 


PERIODIC REVIEW 


The prier regulation required peri- 
odie review of determinations that 


good cause exists not less frequently 
than at each required redetermination 
of AFDC eligibility. Several State and 
local agencies commented that the pe- 
riodic review requirement was unnec- 
essary and overly burdensome. They 
argued that in many cases in which 
good cause is found the circumstances 
which provide a basis for the determi- 
nation will not change and the review 
would be a futile exercise. 

In response to this argument the De- 
partment has modified the periodic 


review requirement (45 CFR 232.47) to 


indicate that review is only necessary 
when the original good-cause determi- 
nation was based on a circumstance 
that is subject to change. 

This regulation establishes the mini- 
mum review requirement. The States 
may, of course, conduct more frequent 
reviews. In addition, the Department 
does not intend that the State or local 
agency must make a complete good- 
cause determination for every review. 
The agency need only examine the 
cases subject to change and follow-up 
on those cases where a change in cir- 
cumstances has occurred. 

Reviews of good-cause determina- 
tions made under the cid regulation 
which are conducted after the effec- 
tive date of these new good-cause reg- 
ulations must be made under the new 
good-cause standards at the next rede- 
termination. If the old good-cause de- 
termination does not meet the test of 
the new regulation the good-cause 
finding will be rescinded. 

* 


DATA 


In its announcement of the May 5 
hearing, the Department requested 
testimony addressing, among other 
things, how the current regulation was 
working. The Department had hoped 
to receive date with which it could 
assess whether the regulation was, as 
some commenters had feared, causing 
unjustified good-cause findings and di- 
minishing the effectiveness of the 
child support enforcement program. 
While no statistical data were present- 
ed the majority of commenters ex- 
pressed the opinion that there would 
be few. good-cause claims and the ex- 
ception would rarely come into play. A 
few commenters presented the oppo- 
site view that while valid good-cause 
exception should be few, good cause 
would be claimed and determinations 
would have to be made in a great 
number of AFDC cases. 

These regulations retain the require- 
ment that the State keep records of 
activities under the good-cause excep- 
tion. Using these data, the Depart- 
ment will carefully monitor the effects 
of these regulations. 
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ENFORCEMENT WITHOUT THE 
CARETAKER’S COOPERATION 


Section: 232.49, formerly § 232.13(m), 
permits IV-D agencies to proceed to 
establish paternity or enforce support 
without the participation of the child 
or caretaker relative, if the IV-A 
agency determines that, although 
good cause is present, enforcement 
could be accomplished without risk of 
harm. Most commenters theught that 
the regulation envisioned a nearly im- 
possible situation. They believed that 
absent fathers would not readily dis- 
tinguish between support enforce-pro- 
ceedings brought with the mother’s 
cooperation and those brought with- 
out her cooperation is just as likely to 
result in harm, enforcement without 
her. cooperation. Therefore, if the 
mother’s cooperation is likely to result 
in the same harm, In response to this 
criticism, the Department has made 
this provision of the regulation a State 
plan option.. The State can elect to 
make a second determination as to 
whether or not IV-D activities can 
proceed without the caretaker’s coop- 
eration after every determination that 
good cause exists; or the State can 
elect to avoid, in ail cases, the second 
determination and halt ali IV-D activi- 
ties once good cause is found. The De- 
partment did not delete the provision 
because it feels that the provision 
serves the legitimate purpose of assur- 
ing that the good-cause exception 
causes the least possible interference 
with IV-D activities. 

The Department does not think that 
the regulation poses any immediate 
threat that would outweigh its benefit. 
Cn the other hand, ‘the Department 
does not feel justified in making the 
provision mandatory on the States. 
The Department does not anticipate 
that the provision will be utilized in a 
sufficient number of cases to warrant 
imposing a potentially burdensome ad- 
ministrative requirement on the 
States. 


ELIGIBILITY PENDING a Goop-CauUSsE 
DETERMINATION 


Numerous comments addressed the 
question of whether applicants who 
are otherwise eligible for AFDC 
should receive financial assistance 
during the period in which their good- 
cause claims are pending. The major- 
ity strongly supported paying benefits 
during this period. 

The few who opposed the payment 
of benefits pending the good-cause de- 
termination based their position on 
section 402(a)(26) of the Social Securi- 
ty Act. They argued that section 
402(a)(26) conditions AFDC eligibility 
on either cooperating in paternity and 
child support enforcement proceedings 
or being “found” to have good cause 
for refusing to cooperate. Applicants 
and recipients who have claimed good 
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cause but have not yet. been found by 
the State or local agency to have good 
cause, they asserted, could not satisfy 
either of these eligibility conditions. 

The Department was not persuaded 
by this argument and has decided to 
maintain the policy of not denying, de- 
laying, or discontinuing AFDC pay- 
ments to otherwise eligible individuals 
who have furnished the evidence and 
the information required to support a 
good-cause claim. 

AFDC recipients are by definition 
needy, and suspending or denying aid 
pending a good-cause determination 
could impose such hardships that indi- 
viduals eligible for good-cause excep- 
tion may be deterred from making a 
claim, fearing even a temporary loss or 
delay of benefits. It is the Depart- 
ment’s position that once an applicant 
or recipient has corroborated a good- 
cause claim, sanctions for noncoopera- 
tion cannot be imposed until the State 
or local agency actually denies the 
good-cause claim. The Department be- 
lieves that the revised regulations 
minimize the potential for abuse and 
the possible costs attributable to pay- 
ments on claims that are eventually 
denied. In situations where good cause 
is claimed at time of initial AFDC ap- 
plication, a finding of eligibility for 
the mother or other caretaker relative 
cannot be made until the applicant 
has provided corroboration of the 
good-cause claim. 

The States will have an incentive to 
raise the cooperation issue during the 
initial application process and then 
promptly determine whether or not 
good cause exists before the question 
of eligibility is decided and thereby 
avoid starting AFDC payments for 
caretaker relatives who are ineligible 
due to nonexcused refusal to cooper- 
ate. 

The Department's position is con- 
sistent with the legislative history of 
the good-cause exception. The. con- 
gressional intent was that the support 
enforcement process not cause harm 
to the same children it was attempting 
to help through establishing paternity 
and securing support. The Depart- 
ment believes that a policy that would 
deny or delay aid pending a good- 
cause determination would result in 
neediess hardship to many children 
and would be inconsistent with con- 
gressional intent, 


FEDERAL FINANCIAL PARTICIPATION IN 
Goop-Cause INVESTIGATIONS AND DE- 
TERMINATIONS 


Several commenters again suggested 
that good-cause investigations and de- 
terminations should receive the higher 
rate of Federal financial participation 
available for title IV-D activities. The 
Department has not changed its opin- 
ion that good-cause investigations and 
decisions are by statute title IV-A ac- 
tivities. Consequently, the Department 
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does not have the discretionary au- 
thority to provide Federal financial 
participation for these activities at the 
rate available for title IV-A activities. 


EFFECTIVE DATE 


Today these regulations were sub- 
mitted to Congress and to the Senate 
Committee on Finance and the House 
Committee on Ways and Means for 
their review. These regulations will 
become effective on December 4, 1978. 
States are free to implement them 
sooner, if they so desire. 

45 CFR Part. 232 is amended by 
amending § 232.12 and by revising the 
content of § 232.13 and redesignating it 
as §§ 232.40 through 232.49. 

1. The introductory text of para- 
graph (a) in 45 CFR 232.12 is amended, 
to read as follows: 

§ 232.12 

The State plan must meet all re- 
quirements of this section. 

(a) The plan shail provide that as a 
condition of eligibility for assistance, 
each applicant for or recipient of 
AFDC will be required to cooperate 
(unless good cause for refusing to do 
so is determined to exist in accordance 
with §§ 232.40 through 232.49 of this 
chapter) with the State in: 


Ceoperaiion in obtaining support. 


~ * a as * 


2. The content of 45 CFR 232.13 is 
revised and redesignated as § 232.40 
through 232.49 which are added to 
Part 232 to read as set forth below; 
§ 232.13 is vacated and reserved. The 
table of contents for Part 232 now 
reads as set forth below. 


Sec. 

232.1 Scope. 

232.2. Child support program; State plan 
requirements. 

232.10 Furnishing of social security num- 
bers. 

232.11 Assignment of rights to support. 

232.12 Cooperation in obtaining support. 

232.13 - Reserved] 

232.20 Treatment of child support collec- 
tions made in the Child. Support En- 
forcement Program as income and re- 
sources in the Title [V-A Program. 

232.30 Cost ailocation; joint staff and serv- 
ice staff. 

232.40 Claiming good cause for refusing to 
cooperate. 

232.41 Determination of good cause for re- 
fusal to cooperate. 

232.42 Good cause circumstances. 

232.43 Proof of good cause claim. 

232.44 Participation by the State IV-D 
agency. 

232.45 Notice te the IV-D agency. 

232.46 Granting or continuation of assist- 
ance. 

232.47 Periodic review of good cause deter- 
mination. 

232.48 Record keeping in good cause. 

232.49 Enforcement without the caretak- 
er’s cooperation. 


Appendix A—Mode! Two-Part Good-Cause 
Notice 
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§ 232.40 Claiming good cause for refusing 
to cooperate. 


(a) Opportunity to claim good cause. 
The plan shall provide that an appli- 
cant for, or recipient of, AFDC will 
have the opportunity to claim good 
cause for refusing to cooperate as re- 
quired by § 232.12. 


(b) Notice to applicant or recipient. 
(1) The plan shall provide that: (i) 
Prior to requiring cooperation under 
§ 232.12, the State or local agency will 
notify the applicant or recipient of the 
right to claim good cause as an excep- 
tion to the cooperation requirement 
and of all the requirements applicable 
to a good cause determination; 


(ii) The notice will be in writing, 
with a copy furnished to the applicant 
or recipient; and 

(iii) The applicant or recipient and 
the caseworker will acknowledge that 
the applicant or recipient received the 
notice by signing and dating a copy of 
the notice, which will be placed in the 
case record. 


(2) The notice may be in two parts. 
If the State elects a two part notice: 


(i) The first notice shall: (A) Advise 
the applicant or recipient of the po- 
tential benefits the child may derive 
from the establishment of paternity 
and securing support; 


(B) Advise the applicant or recipient 
that by law, cooperation in establish- 
ing paternity and securing support is a 
condition of eligibility for AFDC; 

(C) Advise the applicant or recipient 
of the sanction provided by § 232.12 
for refusal to cooperate without good 
cause; 

(D) Advise the applicant or recipient 
that good cause for refusal to cooper- 
ate may be claimed; and that if the 
State or local agency determines, in 
accordance with this section, that 
there is good cause, the applicant or 
recipient will be excused from the co- 
operation requirement; and 

(E) Advise the applicant or recipient 
that upon request, or following a claim 
of good cause, the agency will provide 
further notice with additional details 
concerning good cause. 

(ii) The second notice, which will be 
provided promptly upon request of the 
applicant or recipient or following a 
claim of good cause, shall: 

(A) Indicate that the applicant or re- 
cipient must provide corroborative evi- 
dence of a good cause circumstance (as 
specified in § 232.43 (b) and (f)) and 
must, when requested, furnish suffi- 
cient information to permit the State 
or local agency to investigate the cir- 
cumstances; 

(B) Inform the applicant or recipient 
that upon request, the State or local 
agency will provide reasonable assist- 
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ance in obtaining the corroborative 
evidence; _ 
(C) Inform the applicant or recipient 


. that on the basis of the corroborative 


evidence supplied and the agency’s in- 
vestigation if necessary, the State or 
local agency will determine whether 
cooperation would be against the best 
interests of the child for whom sup- 
port would be sought; 

(D) List the circumstances (as speci- 
fied in § 232.42) under which coopera- 
tion may be determined to be against 
the best interests of the child; 

(E) Inform the applicant or recipient 
that the State Child Support Enforce- 
ment agency may review the State or 
local agency’s findings and basis for a 
good cause determination and may 
participate in any hearings concerning 
the issue of good cause; and 

(F) As applicable, (see § 232.49) 
inform the applicant or recipient that 
either: The State Child Support En- 
forcement agency will not attempt to 
establish paternity and collect support 
in those cases where the applicant or 
recipient is determined to have good 
cause for refusing to cooperate; or the 
State 
agency may attempt to establish pa- 
ternity and collect support in those 
cases where the State or local agency 
determines that this can be done with- 
out risk to the applicant or recipient if 
done with out their participation. 

(3) The State or local agency may, at 
its option, provide a single combined 
notice that contains all of the ele- 
ments in paragraphs (b) (2) (i) and (ii) 
of this section. 

(4) Appendix A to this Part 232 is a 
suggested two part notice format that 
meets the requirements of this section. 

(c) Requirements upon applicant or 
recipient. (1) The plan shall provide 
that an applicant for, or recipient of, 
AFDC who refuses to cooperate and 
who claims to have good cause for re- 
fusing to cooperate has the burden of 
establishing the existence of a good 
cause circumstance. Such applicant or 
recipient will be required to: 

(i) Specify the circumstances (see 
§ 232.42) that the applicant or recipi- 
ent believes provide sufficient good 
cause for not cooperating. 

(ii) Corroborate the good cause cir- 
cumstances in accordance with 
§ 232.43; and 

(iii) If requested, provide sufficient 
information (such as the putative 
father or absent parent’s name and ad- 
dress, if known) to permit an investi- 
gation pursuant to § 232.43(¢). 

(2) The plan shall provide that if the 
requirements of paragraph (c}(1) of 
this section are not met, the State or 
local agency shall on that basis deter- 
mine that good cause does not exist. 


Child Support Enforcement . 


§ 232.41 Determination of good cause for 
refusal to cooperate. 
The plan shall provide that: 
(a) For each applicant for or recipi- 


- ent of AFDC who claims to have good 


cause, the State or local agency will 
determine, in accordance with 
§§ 232.40, 232.42 and 232.43, whether 
good cause exists. 

(b) The State or local agency’s final 
determination that good cause does, or 
does not exist will: 

(1) Be in writing; 

(2) Contain the agency’s findings 
and basis for determination; and 

(3) Be entered into the AFDC case 
record. 

(c) The State or local agency’s deter- 
mination of whether or not good cause 
exists will be made within a State es- 
tablished time standard that does not 
exceed 45 days from the day the good 
cause Claim is made. The State or local 
agency may exceed this time standard 
only where the case record documents 
that the agency needs additional time 
because the information required to 
verify the claim cannot be obtained 
within the time standard or that the 
claimant did not provide corroborative 
evidence within the period required by 
§ 232.43(b). 

(d) If the State or local agency de- 
termines that good cause does not 
exist: 

(1) The applicant or recipient will be 
so notified and afforded an opportuni- 
ty to cooperate, withdraw the applica- 
tion for assistance, or have the case 
closed; and 

(2) Continued refusal to cooperate 
will result in imposition of the sanc- 
tion provided by § 232.12. 


§ 232.42 Good cause circumstances. 


(a) Circumstances under which coop- 
eration may be “against the best inter- 
ests of the child.” The plan shall pro- 
vide that the State or local agency will 
determine that cooperation in estab- 
lishing paternity and securing support 
is against the best interests of the 
child only if: 

(1) The applicant’s or recipient’s co- 
operation in establishing paternity or 
securing support is reasonably antici- 
pated to result in: 

(i) Physical harm to the child for 
whom support is to be sought; 

(ii) Emotional harm to the child for 
whom support is to be sought; 

(iii) Physical harm to the parent or 
caretaker relative with whom the 
child is living which reduces such per- 
son’s capacity to care for the child 
adequately; 

(iv) Emotional harm to the parent or 
caretaker relative with whom the 
child is living, of such nature or degree 
that it reduces such person’s capacity 
to care for the child adequately; or 

(2) At least one of the following cir- 
cumstances exists, and the State or 
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local agency believes that because of 
the existence of that circumstance, in 
the particular case, proceeding to es- 
tablish paternity or secure support 
would be detrimental to the child for 
whom support would be sought. 

(i) The child for whom support is 
sought was conceived as a result of 
-incest or forcible rape; 

(ii) Legal proceedings for the adop- 
tion of the child are pending before a 
court of competent jurisdiction; or 

(iii) The applicant or recipient is cur- 
rently being assisted by a public or li- 
censed private social agency to resolve 
the issue of whether to keep the child 
or relinquish him for adoption, and 
the discussions have not gone on for 
more than 3 months. 

(b) Physical Harm and Emotional 
Harm defined.- Physical harm and 
emotional harm must be of a serious 
nature in order to justify a finding of 
good cause under paragraph (a){1) of 
this section. A finding of good cause 
for emotional harm may only be based 
upon a demonstration of an emotional 
impairment that substantially affects 
the individual’s functioning. 

(c) Special considerations related to 
emotional harm. The plan shall pro- 
vide that, for every good cause deter- 
mination which is based in whole or 
part upon the anticipation of emotion- 
al harm to the child, the parent or the 
caretaker relative, as provided for in 
paragraphs (a)(1) (ii) and (iv) of this 
section, the State or local agency will 
consider the following: 

(1) The present emotional state of 
the individual subject to emotional 
harm; 

(2) The emotional health history of 
the individual subject to emotional 
harm; 

(3) Intensity and probable duration 
of the emotional impairment; ; 

(4) The degree of cooperation to be 
required; and 

(5) The extent of involvement of the 
child in the paternity establishment or 
support enforcement activity to be un- 
dertaken. 


§ 232.43 Proof of good-cause claim. 


The plan shall provide that: 

(a) The State or local agency will 
make a good-cause determination 
based on the corroborative evidence 
supplied by the applicant or recipient 
only after it has examined the evi- 
dence and found that it actually-veri- 
fies the good-cause claim. - 

(ob) The applicant or recipient who 
claims good cause must provide cor- 
roborative evidence within 20 days 
from the day the claim was made. In 
exceptional cases where the State or 
local agency determines the applicant 
or recipient requires additional time 
because of the difficulty of obtaining 
the corroborative evidence, the agency 
shall allow a reasonable additional 
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period of time upon approval by super- 
visory personnel. 

(c) A good-cause claim may be cor- 
roborated with the following types of 
evidence: 

(1) Birth certificates or medical or 
law enforcement records which indi- 
cate that the child was conceived as 
the result of incest or forcible rape; 

(2) Court documents or other rec- 
ords which indicate that legal proceed- 
ings for adoption are pending before a 
court of competent jurisdiction; 

(3) Court, medical, criminal, child 
protective services, social sevices, psy- 
chological, or law enforcement records 
which indicate that the putative 
father or absent parent might inflict 
physical or emotional harm on the 
child or caretaker relative; 

(4) Medical records which indicate 
emotional health history and present 
emotional health status of the care- 
taker relative or the child for whom 
support would be sought; or, written 
statements from a mental health pro- 
fessional indicating a diagnosis or 
prognosis concerning the emotional 
health of the caretaker relative or the 
child for whom support would be 
sought; 

(5) A written statement from a 
public or licensed private social agency 
that the applicant or recipient is being 
assisted by the agency to resolve the 
issue of whether to keep the child or 
relinquish him for adoption; and 

(6) Sworn statements from individ- 
uals other than the applicant or re- 
cipient with knowledge of the circum- 
stances which provide the basis for the 
good-cause claim. 

(d) If after examining the corrobora- 
tive evidence submitted by the appli- 
cant or recipient, the State or local 
agency wishes to request additional 
corroborative evidence which is 
needed to permit a good-cause deter- 
mination, the agency will: 

(1) Promptly notify the applicant or 
recipient that additional corroborative 
evidence is needed; and 

(2) Specify the type of document 
which is needed. 

(e) Upon request, the State or local 
agency will: 

(1) Advise the applicant or recipient 
how to obtain the necessary docu- 
ments; and 

(2) Make a reasonable effort to 
obtain any specific documents which 
the applicant or recipient is not rea- 
sonably able to obtain without assist- 
ance. 

(f) Where a claim is based on the ap- 
plicant’s or recipient’s anticipation of 
physical harm as specified and defined 
in § 232.42 (a) and (b), and corrobora- 
tive evidence is not submitted in sup- 
port of the claim: 

(1) The State or local agency will in- 
vestigate the good-cause claim when 
the agency believes that: . 
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(i) The claim is credible without cor- 
roborative evidence; and 

(ii) Corroborative evidence 
available. 

(2) Geod cause will be found if the 
claimant’s statement and the investi- 
gation which is conducted satisfies the 
agency that the applicant or recipient 
has good cause for refusing to cooper- 
ate. 

(3) A determination that good cause 
exists will be reviewed and approved 
or disapproved by supervisory person- 
nel and the agency’s findings will be 
recorded in the case record. 

(g) The State or local agency may 
further verify the good-cause claim if 
the applicant’s or recipient’s state- 
ment of the claim required by 
§ 232.40(c1)(i), together with the cor- 
roborative evidence do not provide suf- 
ficient basis for making a determina- 
tion. When the State or local agency 
determines that it is necessary, the 
agency may conduct an investigation 
of good-cause claims to determine that 
good cause does or does not exist. 

(h) If it conducts an investigation of 
a good-cause claim, the State or local 
agency will: 

(1) Contact the absent parent or pu- 
tative father from whom _ support 
would be sought if such contact is de- 
termined to be necessary to establish 
the good-cause claim; and 

(2) Prior to making such necessary 
contact, notify the applicant or recipi- 
ent to enable the applicant or recipi- 
ent to: 

(i) Present additional corroborative 
evidence or information so that con- 
tact with the parent or putative father 
becomes unnecessary; 

(ii) Withdraw the application for as- 
sistancse or have the case closed; or 

(iii) have the good-cause claim 
denied. 


is not 


§ 232.44 Participation by the State IV-D 
Agency. 

The plan shall provide that: 

(a) Prior to making a final determi- 
nation of good cause for refusing to 
cooperate, the State or local agency 
will: 

(1) Afford the IV-D agency the op- 
portunity to review and comment on 
the findings and basis for the pro- 
posed determination; and 

(2) Consider any recommendation 
from the IV-D agency. 

(b) The State or local agency will 
give the IV-D agency the opportunity 
to participate in any hearing (under 
§ 205.10 of this chapter) that results 
from an applicant’s or recipient’s 
appeal of any agency action under 
§§ 232.40 through 232.49. 


§ 232.45 Notice to the IV-D Agency. 


The plan shall provide that: 
(a) If the notice, required by § 235.70 
of this chapter, has previously been 
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provided to the IV-D agency, the 
State or local agency will promptly 
report to the IV-D agency that good 
cause has been claimed; 

(bo) The State or local agency will 
promptly report to the IV-D agency 
all cases in which it has determined 
that there is good cause for refusal to 
cooperate and if applicable, its deter- 
mination whether or not child support 
enforcement may proceed without the 
participation of the caretaker relative; 
and 

(c) The State and local agency will 
promptly report to the IV-D agency 
all cases in which it has determined 
that there is not good cause for refus- 
al to cooperate. 


§ 232.46 Granting or continuation of as- 
sistance. 


The plan shall provide that the 
State or local agency will not deny, 
delay, or discontinue assistance pend- 
ing a determination of good cause for 
refusal to cooperate if the applicant or 
recipient has complied with the re- 
quirements of §§ 232.40(c) and 232.43 
to furnish corroborative evidence and 
information. 


§ 232.47 Periodic review of good cause de- 
termination. 


The -plan shall provide that the 
State or local agency will: 

(a) Periodically review, not less fre- 
quently than at each redetermination 
of eligibility required by § 206.10(a)(9) 
of this chapter, those cases in which 
the agency has determined that good 
cause exists based on a circumstance 
that is subject to change; and 

(b) If it determines that circum- 
stances have changed such that good 
cause no longer exists, it will rescind 
its findings and proceed to enforce the 
requirements of § 232.12 of this chap- 
ter. 


§ 232.48 Record keeping in good cause. 


The plan shall provide that the 
State will maintain records of the ac- 
tivities under this section that will 
make it possible to submit to the De- 
partment, upon request, data concern- 
ing: 

(a) The total number of cases in 
which the applicant or recipient 
claimed to have good cause for refus- 
ing to cooperate; 

(b) The number of cases in which 
the claim was made without corrobo- 
rative evidence under the provisions of 
§ 232.43(f); 

(c) The total number of cases in 
which the applicant or recipient was 
found to have good cause for refusing 
to cooperate; 

(d) The number of cases in which 
the applicant or recipient was found to 
have good cause for refusing to coop- 
erate without corroborative evidence 
under the provisions of § 232.43(f); 
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(e) The number of cases in which 
the applicant or recipient was fund to 
have good cause for refusing to coop- 
erate based solely on an examination 
of the corroborative evidence supplied 
by the applicant or recipient with no 
investigation; 

(f) The number of cases where good 
cause was claimed by an applicant 
prior to receiving AFDC and the final 
determination that good cause did not 
exist was made after the applicant was 
determined to be eligible for AFDC; 

(g) The number of cases in which 
the applicant or recipient was found to 
have good cause for refusing to coop- 
erate but there was a determination 
pursuant to § 232.49 that child support 
enforcement may proceed without the 
participation of the caretaker relative; 
and 

(h) For those cases in which good 
cause was found, which of the circum- 
stances specified in § 232.42 was found 
to exist. 


§ 232.49 Enforcement without the caretak- 
er’s cooperation. 


The State plan may provide that: 

(a) If the State or local agency 
makes a determination that good 
cause exists it will also make a deter- 
mination of whether or not child sup- 
port enforcement could proceed with- 
out risk of harm to the child or care- 
taker relative if the enforcement or 
collection activities did not involve 
their participation; 

(b) This determination will be in 
writing, contain the agency’s findings 
and basis for determination, and be 
entered into the AFDC case record; 

(c) If the IV-A agency excuses coop- 
eration but determines that the IV-D 
agency may proceed to establish pater- 
nity or enforce support, it will notify 
the applicant or recipient to enable 
such individual to withdraw their ap- 
plication for assistance or have the 
case closed; and 

(d) Prior to making a determination 
under this paragraph, the State or 
local agency will afford the IV-D 
agency an opportunity to review and 
comment on the findings and basis for 
the proposed determination and con- 
sider any recommendation from the 
IV-D agency. 


APPENDIX A—MODEL Two-Part Goop CausE 
NOTICE 


This suggested two-part notice format 


meets the notice requirements of 
§ 232.40(b)(2). The first notice should be 
provided prior to requiring the applicant’s 
or recipient’s cooperation. The second 
notice should be promptly providee if the 
applicant or recipient so requests or follow- 
ing a claim of good cause. Receipt of the 
notice will be acknowledged by the appli- 
cant’s or recipient’s and the worker’s signa- 
tures. The signed copy should be placed in 
the AFDC case record with one.copy re- 
tained by the applicant or recipient. 


Before being used by a State this model 
should be adapted by substituting the ap- 
propriate agencies’ names. ; 


NoTICcE OF REQUIREMENT TO COOPERATE AND 
RicHtT To Ciaim Goop Cause FOR REFUSAL 
To COOPERATE IN CHILD SuprortT ENFORCE- 
MENT 


BENEFITS OF CHILD SUPPORT ENFORCEMENT 


Your cooperation in the child support en- 
forcement process may be of value to you 
and your child because it might result in 
the following benefits: 

e Finding the absent parent; 

@ Legally establishing your child’s pater- 
nity; 

e The possibility that support payments 
might be higher than your welfare grant: 
and 

e@ The possibility that you and your chil- 
dren may obtain rights to future social secu- 
rity, veterans, or other government benefits. 


WHAT IS MEANT BY COOPERATION? 


The law requires you to cooperate with 
the welfare and child support agencies to 
get any support owed to you and any of the 
children for whom you want AFDC, unless 
you have good cause for not cooperating. 

In cooperating with the welfare or child 
support agency, you may be asked to do one 
or more of the following things: 

@ Name the parent of any child applying 
for or receiving AFDC, and give information 
you have to help find the parent; © 

@ Help determine legally who the father 
is if your child was born out of wedlock; 

@ Give help to obtain money owed to you 
or the children receiving AFDC; and 

@ Pay to the State any money which is 
given directly to you by the absent parent 
(you will continue to get your full AFDC 
grant from the State). 

You may be required to come to the wel- 
fare office, child support office, or court to 
sign papers or give necessary information. 


WHAT IS MEANT BY GOOD CAUSE? 


You may have good cause not to cooper- 
ate in the State’s efforts to collect child sup- 
port. You may be excused from cooperating 
if you believe that cooperation would not be 
in the best interest of your child, and if you 
can provide evidence to support this claim. 


IF YOU DO NOT COOPERATE AND YOU DO NOT 
HAVE GOOD CAUSE 


eYou will be ineligible for AFDC. 

eYour children will still be eligible for 
AFDC for their own needs. Your children’s 
grant will go to another person, called a 
“protective payee.” 


HOW AND WHEN YOU MAY CLAIM GOOD CAUSE 


elf you want to claim good cause, you 
must tell a worker that you think you have 
good cause. You can do this at any time you 
believe you have good cause not to cooper- 
ate. 

elf you claim “good cause” you must be 
given another notice. This second notice wil] 
explain the circumstances under which the 
Welfare Agency may find good cause, and 
the type of evidence or other information 
the Welfare Agency needs to decide your 
claim. You may also ask for this second 
notice to help you decide whether or not to 
claim good cause. 
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I have read this notice concerning my 
right to claim good cause for refusing to co- 
operate. 


(Date) 


I have provided the applicant/recipient 
with a copy of this notice. 


(Date) 


Seconp Notice or Ricut To Cxiaim Goop 
Cause FOR RerusaL To CoopreERATE IN 
CuHiLD SuPPORT ENFORCEMENT 


GOOD CAUSE CIRCUMSTANCES 


You may claim to have good cause for re- 
fusing to cooperate if you believe that such 
cooperation would not be in the best inter- 
ests of your child. The following are circum- 
stances under which the Welfare Agency 
may determine that you have good cause for 
refusing to cooperate: 

eCooperation is anticipated to result in se- 
rious physical or emotional harm to the 
child; 

eCooperation is anticipated to result in 
physical or emotional harm to you which is 
so serious it reduces your ability to care for 
the child adequately; 

@The child was born after forcible rape or 
incest; 

eCourt proceedings are going on for adop- 
tion of the child; or 

@You are working with an agency helping 
you to decide whether to piace the child for 
adoption. 


PROVING GOOD CAUSE 


It is your responsibility to: 

eProvide the Welfare Agency with the 
evidence needed to determine whether you 
have good cause for refusing to cooperate 
(If your reason for claiming good cause is 
your fear of physical harm and it is impossi- 
ble to obtain evidence, the Welfare Agency 
may still be able to make a good cause de- 
termination after an investigation of your 
claim.) 

@Give the necessary evidence to the 
agency within 20 days after claiming good 
cause. The Welfare Agency will give you 
more time only if it determines that more 
than 20 days are required because of the dif- 
ficulty in obtaining the evidence. 

The Welfare Agency may: 

@Decide your claim based on the evidence 
which you give to the agency, or 

@Decide to conduct an investigation to 
further verify your claim. If the Welfare 
Agency decides an investigation is needed, 
you may be required to give information, 
such as the absent parent’s name and ad- 
dress, to help the investigation. The agency 
will not contact the absent parent without 
first telling you. 


NotTe.—If you are an applicant for assist- 
ance, you will not receive your share of the 
grant until you have given the agency the 
evidence needed to support your claim, and, 
if requested, the information needed to 
permit an investigation of your claim. 
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EXAMPLES OF ACCEPTABLE EVIDENCE 


The following are examples of acceptable 
kinds of evidence the Welfare Agency can 
use in determining if good cause exists. 

If you need heip in getting a copy of any 
of the documents, ask the Welfare Agency. 
The Welfare Agency will give vou reason- 
able assistance which is needed to help you 
obiain the necessary documents to support 
your claim. 

eBirth certificates, or medical or law en- 
forcement records, which indicate that the 
child was conceived as the result of incest or 
forcible rape; 

@Court documents or other records which 
indicate that legal proceedings for adoption 
are pending in court; 

eCourt, medical, criminal, child protective 
services, social services, psychological, or 
law enforcement records which indicate 
that the alleged or absent father might in- 
flict physical or emotional harm on you or 
the child; 

@Medical records which indicate emotion- 
al health history and present health status 
of you or the child for whom support would 
be sought; or written statements from a 
mental health professional! indicating a di- 
agnosis or prognosis concerning the emo- 
tional health of you or the child; 

@A written statement from a public or pri- 
vate agency confirming that you are being 
assisted in resolving the issue of whether to 
keep or give up the child for adoption; and 

@Sworn statements from individuals, in- 
cluding friends, neighbors, clergymen, social 
workers, and medical professionals who 
might have knowledge of the circumstances 
providing the basis of your good cause 
claim. . 


CHKILD SUPPORT AGENCY PARTICIPATION AND 
ENFORCEMENT 


The Child Support Enforcement Agency 
may review the Welfare Agency’s findings 
and the basis for a good cause determina- 
tion in your case. If you request a hearing 
regarding this issue of good cause for refus- 
ing to cooperate, the Child Support En- 
forcement Agency may participate in that 
hearing. 

The Notice must inciude one of the fol- 
lowing statements, as applicabie depending 
on the State plan option chosen. See 
§ 232.49. 


Option I 


If you are found to have good cause for 
not cooperating, the Child Support Enforce- 
ment Agency may attempt to establish pa- 
ternity or collect support only if the Wel- 
fare Agency determines that this can be 
done without risk to you or your child. This 


will not be done without first telling you. 
Onxtion 2 

If you are found to have good cause for 
not cooperating, the Child Support Enforce- 
ment Agency will not attempt to establish 
paternity or collect supovort. 

I have read this notice concerning my 
right to claim good cause for refusing to co- 
operate. 


I have provided the applicant/recipient 
_with a copy of this notice. 





(Date) 


(Sec. 1102 of the Social Security Act, 49 
Stat. 647 (42 U.S.C. 1302)) 
(Catalogue of Federal Domestic Assistance 
Program No. 13,761, Public Assistance-Main- 
tenance Assistance (State Aid)) 

Note.—The Social Security Administra- 
tion has determined that this document 
does not require preparation of a regulatory 


analysis as required by Executive Order 
12044. 


Dated: September 27, 1978. 


Don WorRTMAN, 
Acting Commissioner 
of Social Security. 
Approved: September 28, 1978. 


JOSEPH A. CALIFANO, Jr., 
Secretary. 


(FR Doc, 78-27933 Filed 10-2-78; 8:45 am] 


[4110-07] 


CHAPTER HlI—OFFICE OF CHILD SUP- 
PORT ENFORCEMENT (CHILD SUP- 
PORT ENFORCEMENT PROGRAM), 
DEPARTMENT OF HEALTH, EDUCA- 
TION, AND WELFARE 


PART 302—STATE PLAN 
REQUIREMENTS 


Good Cause for Refusing to 
Cooperate 


AGENCY: Office of Child Support En- 
forcement, HEW. 


ACTION: Final rule. 


SUMMARY: This amendment to the 
Child Support Enforcement Program 
(title IV-D) State plan requirement to 
establish paternity and secure support 
merely changes the cross-reference to 
the title IV-A good cause regulations. 
New final good cause regulations in 45 
CFR chapter II were published today 
also in this Part TII of the FEpERAL 
REGISTER. : 


EFFECTIVE DATE: This amendment 
becomes effective on December 4, 
1978, or upon implementation of 45 
CFR 232.40 through 232.49, whichever 
is earlier. (See FR Doc 78-27833 also 
published in this Part III of the FrEp- 
ERAL REGISTER.) 


FOR FURTHER 
CONTACT: 


Steve Henigson, telephone 202-472- 
4510. 


SUPPLEMENTARY INFORMATION: 
On January 16, 1978 (43 FR 2178) the 
Department published a final regula- 
tion providing that the agency that 
administers the State’s Child Support 


INFORMATION 
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Enforcement Program (IV-D agency) 
will not attempt to establish paternity 
or collect support in any case in which 
a determination has been made by the 
State or local welfare agency (IV-A 
agency) that an applicant or recipient 
of Aid to Families with Dependent 
Children (AFDC) has good.cause for 
refusing to cooperate in establishing 
paternity and securing support. Also 
on January 16, 1978 (43 FR 2170) the 
Department published a regulation 
which specified the standards under 
which the IV-A agency would deter- 
mine whether an AFDC applicant or 
recipient has good cause for refusing 
to cooperate. Today the Department 
adopted new title IV-A good cause 
standards effective on December 4, 
1978 (published also in this Part III of 
the FEDERAL REGISTER.) This amend- 
ment conforms the cross reference in 
the title IV-D regulation to those new 
title IV-A regulations. 


PUBLIC PARTICIPATION 


The January 16, 1978, good cause 
regulations, both title IV-D and title 
IV-A, solicited additional public com- 
ments for 90 days after the effective 
date. In addition the Department held 
a public hearing on the good cause 
regulations. For details concerning 
this public input please refer to the 
companion IV-A_ regulations. The 
major concerns were with the IV-A 
good cause standards and the IV-D 
regulation was only incidentally in- 
volved. A discussion of the comments 
germane to this regulation follow. 


SUSPENSION OF ENFORCEMENT PENDING 
THE Goop CAUSE DETERMINATION 


The regulation provides at 
§ 302.31(b)(2) that the title IV-D 
agency, upon receiving notice from the 
IV-A agency that an applicant or re- 
cipient has claimed good cause, shall 
suspend all activities to establish or 
secure child support until notified of a 
final good cause determination. Sever- 
al comments suggested that this policy 
was violative of section 454(4) of the 
Social Security Act which they argue 
permits the State IV-D agency to pro- 
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ceed to establish paternity and secure 
support until the IV-A agency makes a 
final determination that good cause 
exists. Such an interpretation, howev- 
er, ignores the express purpose of the 
good cause exception which is to pro- 
tect the child in those instances where 
establishing paternity or securing sup- 
port would harm the child. Permitting 
the IV-D agency to develop the evi- 
dence necessary to show paternity or 
allowing it to take the steps necessary 
to obtain support even though the 
good cause investigation has not been 
completed could result in the very 
harm to the child or mother which the 
legislative history clearly shows Con- 
gress intended to prevent. The Depart- 
ment believes that this regulation re- 
straining the IV-D agency pending a 
good cause determination is the most 
reasonable method by which to effect 
the Congressional intent of protecting 
the interests of the child while the 
good cause determination is being 
made. Accordingly, no change has 
been made in this aspect of the regula- 
tion. 


EFFECTIVE DaTE 


This amendment will become effec- 
tive on December 4, 1978, or upon im- 
plementation of the companion title 
IV-A regulations published today, 
whichever is earlier. (See FR Doc. 78- 
27933 also published in this Part III of 
the FEDERAL REGISTER.) 

45 CFR Chapter III, Part 302 is 
amended by revising § 302.31 to read as 
follows: 


§ 302.31 Establishing and paternity secur- 
ing support. 


The State plan shall provide that: 
(a) The IV-D agency will undertake: 

(1) In the case of a child born out of 
wedlock with respect to whom an as- 
signment under § 232.11 of this title is 
effective, to establish the paternity of 
such child; and 

(2) In the case of any child with re- 
spect to whom such assignment is ef- 
fective, to secure support for such 
child from any person who is legally 


liable for such support, utilizing recip- 
rocal arrangements adopted with 
other States when appropriate; and 

(b)(1) The IV-D agency will not un- 
dertake to establish paternity or 
secure child support in any case for 
which it has received notice from the 
IV-A agency that there has been a 
finding of good cause under §§ 232.40 
through 232.49 of this title except as 
provided in paragraph (c) of this sec- 
tion. : 

(2) Upon receiving notice from the 
IV-A agency that an applicant or re-. 
cipient has claimed good cause, the 
IV-D agency will suspend all activities 
to establish paternity or secure child 
support until notified of a final deter- 
mination by the IV-A agency. 

(c) The IV-D agency will not under- 
take to establish paternity or secure 
child support if there has been a find- 
ing of good cause pursuant to §§ 232.40 
through 232.49 of this title unless 
there has been a determination by the 
State or local IV-A agency that child 
support enforcement may proceed 
without the participation of the care- 
taker relative. If there has been such a 
determination, the IV-D agency will 
undertake to establish paternity or 
secure child support but may not in- 
volve the caretaker relative in such 
undertaking. 


(Sec. 1102, 49 Stat. 647 (42 U.S.C. 1302)) 


(Catalogue of Federal Domestic Assistance 
Program No. 13679, Chiid Support Enforee- 
ment Program) ; 


Nore.—The Office of Child Support En- 
forcement has determined that this docu- 
ment does not require preparation of a regu- 
latory analysis as required by Executive 
Order 12044. 


Dated: September 27, 1978. 


Don WORTMAN, 
Acting Director, Office of 
Child Support Enforcement. 


Dated: September 28, 1978. 


JosepH A. CALIFANO, Jr., 
Secretary. 


(FR Doc. 78-27934 Filed 10-2-78; 8:45am] 
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